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Passed by Shri Uma Shanker Commissioner (Appeais-ii)
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Arising out of Order-in-Original No STC/57/Jt Commr/2007 Dated 19.12.2007
Issued by Joint Commissioner STC, Service Tax, Ahmedabad

g adYerepdl @1 M _Ud Udr Name & Address of The Appellants
M/s. Haritha Fab Ahmedabad & Electrotherm (India) Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. '
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is MOrg. .
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of servic%ﬁfax alEsy
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iii} The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.

2, aeTRieNR aRTeR Y AIRFRE, 1975 @ wal W arRpAi—1 @ sfrta MR fev
L G RO LR IEE & amay o 9k W ® 650/~ U9 @1 IR Yo fewe

T B TR

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudiication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
~ contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER-IN- APPEAL
1. This order arises out of the appeals filed by M/s. Haritha Fab, 51,
Baleshwar Bungalows, Opp. India Colony, Bopal, Ahmedabad (hereinafter
referred to as the “first appellants”) and M/s. Electrotherm (India) Ltd.,
Survey No. 72, Palodia (via Thaltej), Taluka Kalol, Dist. Gandhinagar
(hereinafter referred to as the “second appellants”) against the Order-in-
Original number STC/57/Joint Commr/2007 dated 19.12.2007 (hereinafter
referred to as the “impugned order”) passed by the Joint Commissioner of
Service Tax, Ahmedabad (hereinafter referred to as the “adjudicating

authority”).

2, The facts of the case, in brief, are that on the basis of information
gathered by the officers of* Director General of Central Excise Intelligence
(DGCETI) that the first appellants were indulged in evasion of Service Tax on
Business Auxiliary Services (BAS) provided to the second appellants by way
of collecting service charges against the services of ‘production of goods on
behalf of the client’” but were not paying Service Tax, an investigation was

initiated against them.

2.1. Statements of Shri Hariharan P. Nair, the Proprietor of the first
appellants and Shri Rajesh Mangal, Assistant General Manager (Accounts) of
the second appellants were recorded on 14.08.2006 and 30.08.2006
respectively wherein they stated that the first appellants had been carrying
out job work in respect of fabrication (basically welding) of tilting structure,
top and bottom rings and parts thereof on contract basis with the second
appellants @ $4/- to $7.25 per kg since last three years; that as job
contractor, the first appellants were engaging the required manpower for the
execution of the execution of the job work as per the drawings and designs
provided by the second appellants; that all the required materials were being
supplied by the second appellants; that the work of the first appellants was
being supervised by Shri Rajeshbhai I. Patel, the planning engineer of the
second appellants; that the job work was being carried out in the factory
premises of the second appellants with the help of machineries installed
there and were allowed to work in their premises for producing the required
works/ providing the required services; that the work done by the first
appellants did not result into the manufacture of any new product as their
work was limited to weldi‘ng and minor machining and after the completion of
the work, the fabricated structures or profiles were handed over to th;m%
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second appellants; that the first appellants had undertaken job work ha\?fﬁjgg@

value of ¥74,00,757/- during the period from 10.09.2004 to 28.02.2%%55;
that the first appellants used to prepare job-wise bills and submit theseiﬁ‘éﬁg\ {0
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. subsequent month. Shri Nair further stated that they had not been registered

with the Central Excise/ Service Tax department and as they were not aware
of their Service Tax liability, they had not paid any Service Tax; that as per

the labour contract, it was mutually agreed that Service Tax should be

charged extra.

2.2. Since, the first appellants had carried out the work of production of
goods on behalf of the second appellants during the aforesaid period and a
total value of <74,00757/- realised towards payment of Business Auxiliary
Services but not paid appropriate Service Tax amounting to <7,54,877/-, a
show cause notice dated 31.10.2006 was issued to both the appellants. The
first appellants paid an amount of <7,40,076/- (Service Tax ¥7,25,565/- +
Ed. Cess <14,511/-) on 20.10.2006. The adjudicating authority, vide the
impugned order, confirmed the demand for Service Tax amounting to
<7,54,877/- under Section 73(1)(a) of the Finance Act, 1994 from the first
appellants and appropriated the amount of £7,40,076/- already paid by
them; ordered recovery of interest under Section 75; imposed penalty of
T500/- under Section 75A;imposed penalty of T200/- per day or @ 2% of
the Service Tax amount pei” month, whichever is higher, under Section 76;
penalty of 2,000/~ under Section 77 and penalty of <7,54,877/- under
Section 78 of the Finance Act, 1994. A penalty of <7,54,877/- was also

imposed upon the second appellants under Section 78 of the Finance Act,

1994,

3. Being aggrieved with the impugned order, the appellants preferred
an appeal before the then Commissioner (Appeals-1V) who, vide Order-In-
Appeal number 59 to 60/2008(STC)/RAJU/Cbmmr.(A)/Ahd. dated
11.04.2008, rejected the appeal, without going to the merits of the appeal,
on the ground of non-compliance of stay order, without going to the merit of
the case, under Section 35F of the Central Excise Act, 1944 made applicable
to the Service Tax under Section 83 of the Finance Act, 1994.

4, Being aggrieved with the said OIA, the appellants filed an appeal
before the Hon’ble CESTAT, West Zonal Bench, Ahmédabad. The Hon'ble
CESTAT, vide order number A/2091-2092/WZB/AHD/2008 & S5/1043-
1044/WZB/AHD/2008 dated 15.09.2008, remanded back the case directing
the Commissioner (Appeals) to decide the case on merit without asking for

any dep‘osit.

5. In view of the above judgment of the Hon'ble Tribunal, I take up,”

K
N

the case to be decided on merit. o
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- 6. " Personal hearing in the case was granted on 14.09.2016 and Shri

S. J. Vyas, Advocate, appeared before me. Shr| Vyas stated that M/s. Harita
Fab (the first appellants) are fabrlcators manufacturlng parts of induction
furnace at the factory of M/s. Electrotherm (India) Ltd. (the second
appellants). Since, the‘ activity is manufacturing, no Service Tax is payable
under Business Auxiliary Services. Regarding the imposition of penalty on
M/s. Electrotherm (India) Ltd., he stated that there is no provision to impose
penalty under Service tax Laws on the receiver of the services.

7. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum and written submissions made by the appellants.
I find that the adjudicating authority, in the impugned order, had concluded
that the first appellants were engaged in providing the services of ‘production
of goods on behalf of the client’ falling under Business Auxiliary Services’ to
the second appellants. As per the statement of the Proprietor of the first
appellants, they were offering job work to the second appellants in respect of
fabrication (basically welding) of tilting structure, top and bottom rings and
parts thereof on contract basis. The term ‘Job Work’ is defined in Notification
number 214/86 dated 25.03.1986 as “Explanation I. - For the purposes of
this notification, the expression "job work" means processing or Work/ng
upon of raw materials or semi-finished goods supplied to the Jjob worker/ so
as to complete a part or whole of the process resulting in the manufacture or
finishing of an article or any operation which is essential for the aforesaid
process”, Under Rule 2(n)- of the Cenvat Credit Rules, 2004, the term ‘Job
Work’ has been defined as “(n) “job work" means processing or working upon
of raw material or semi-finished goods supplied to the job worker, so as to
complete a part or whole of the process resulting in the manufacture or
finishing of an article or any operation which is essential for aforesaid process

n.

and the expression "job worker" shall be construed accordingly”, If one were
to go by the definition of the term “job work”, it is evident the raw materials
have to be supplied by another person. In Prestige Engineering India Ltd v
CCE Meerut, (1994 (09) LCX 0110), the Supreme Court held that when the
job worker contributed his own material to the goods supplied by the
customer and engaged in manufacturing, the activity was not one of job
work. However, minor additions by the job worker would not take away the
fact that the activity was one of job work. Thus, where the processing
undertaken by the job worker does not amount to manufacture, the said job
worker could be liable to Service Tax. Prior to Negative List regime i.e prior
to 01.07.2012, Service Tax on job work, where the process does not
amounts to manufacture, was levied under ‘Business Auxiliary Service’ as per
which the activity of production or processing of goods for, or on behalfrof/
the client, would be taxable. The liability in terms of job work can arlse
where the processing is done for the client. However, one should note that <
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where the processing amounts to manufacture, the same would not be
taxable under Service Tax and the liability if any would have to be studied
under the angle of Central Excise. Even if the taxability of the processing is
to be seen under Business Auxiliary Service, the job worker would be entitled
to exemption from Service Tax under Notification number 08/2005-ST dated
01.03.2005 where the goods after processing are returned to the principal
manufacturer (the second appellants) for use in or in relation to manufacture
of dutiable goods which are cleared on payment of duty of Central Excise. For
more clarification I put forth below the contents of the said notification;

"In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as
the Finance Act), the Central Government, on being satisfied that it

is necessary in the public interest so to do, hereby exempts the

taxable service of production of goods on behalf of the client O .

referred in sub-clause (v) of clause (19) of section 65 of the said
Finance Act, from the whole of service tax leviable thereon under

section 66 of the said Finance Act:

Provided that the said exemption shall_apply only in cases

where such goods are produced using raw _materials or semi-

finished goods supplied by the client_and goods so Droq’uced are

returned back to the said client for use in or in relation to

manufacture of any other goods falling under the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986), as amended by the
Central Excise Tariff (Amendment) Act, 2004 (5 of 2005), on which

appropriate duty of excise is payable. O

Explanation.-
For the purposes of this notification,-

(i) the expression “production of goods” means working upon
raw materials or semi-finished goods so as to complete
part or whole of production, subject to the condition that
such production does not amount to “manufacture” within
the meaning of clause (f) of section 2 of the Central Excise
Act, 1944 (1 of 1944);

(ii)  “appropriate duty of excise” shall not include °Nil’ rate of
duty or duty of excise wholly exempt.” a B

Thus, from the above notification, it is very clear that as the first appellants

are engaged in the production of goods on behalf of the second appellants,

they are exempt from payment of Service Tax as they have used the raw ”
A
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materials/ semi finished goods of the second appellants and the said goodﬁ,;f-é,.

<

are handed over to the custody of the second appellants on completion of the’s
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job specified to the former, Moreover, as per the definition of *manufacture’
given in Section 2(f)(i) of Cenﬁral Excise Act, 1944,_& the process carried out
by the appellants is “incidenté?l‘ and ancillary- t'b?t-he completion of a
manufacture product”, on which Central Excisé duty is paid. It cannot be a
case where Central Excise duty is paid and also Service Tax is levied. Thus, I
allow the appeal of the first appellants-as I find that they are not liable for
Service Tax as per the Notification humber 08/2005-ST dated 01.03.2005.

7.1. Further, regarding the imposition of penalty on the second appellants,
I find that the second appellants should not be held responsible for the non-
payment of Service Tax by the first appellants. The first and second
appellants are absolutely different entities and are no way related to each
other. No law can punish someone for the folly of another person. In the
impugned order, the adjudicating authority has accused the second
appellants to have connived with the first appellants regarding non-payment
of Service Tax. However, no evidence has been recorded by the adjudicating
authority in support of his claim. Simple accusation does not prove anybody
guilty if the accuser is devoid of any substantial evidence. However, when
the first appellants are not liable for Service Tax, the penalty imposed on the
second appellants become null and void, Thus, I allow the appeal of the

second appellants as I find that no penalty should be imposed on them.

8. In view of the above, I set aside the impugned order with

consequential relief to the affected parties.

9. Wwﬁﬁﬁmw_mmmﬁﬁmm%l

9, The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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BY R.P.A.D.
1. M/s. Haritha Fab,
51, Baleshwar Bungalows,
- Opp. India Colony, Bopal,
Ahmedabad.

2. M/s. Electrotherm (India) Ltd.,
Survey No. 72, Palodia (via Thaltej),
Taluka Kalol,

Dist. Gandhinagar

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, Service Tax, Ahmedabad.

The Additional Commissioner, Service Tax, Ahmedabad

The Assistant Commissioner, Systems, Service Tax, Ahmedabad
Guard File.

P.A. File.
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